











































































































historically attached primary liability to all of the participants
in a fraudulent scheme.” (NASAA Br. 9.) But this argument
completely fails to distinguish liability for engaging in fraud
from liability for aiding and abetting or conspiring to commit
such fraud.”Y Indeed, Petitioner’s amici do not dispute that
common law liability for aiding and abetting fraud predates
the 1934 Act. See, e.g., Hobbs v. Boatright, 93 S.W. 934,
939-40 (Mo. 1906); Virtue v. Creamery Package Mfg. Co.,
142 N.W. 930, 939 (Minn. 1913) (those who “aid or abet” a
tort are “jointly and severally liable therefor”); White v.
Moran, 134 111. App. 480, 491-92 (App. Ct. 1907); Judson v.
Cook, 11 Barb. 642, 644 (N.Y. Gen. Term 1852); see also
RESTATEMENT (FIRST) OF TORTS § 876(b) (1939). In Central
Bank, this Court made clear that aiding-and-abetting liability
was not imported into Section 10(b) by Congress. 511 U.S. at
184-85.

Petitioner’s amici simply do not distinguish between
liability based on aiding and abetting and conspiracy and the
liability of a primary wrongdoer, which among other things
requires reliance. Thus, for example, in holding the defendant
liable for aiding and abetting, the Hobbs court acknowledged
that plaintiff could not establish a primary fraud claim
against the alleged aider and abettor because, as here, the
plaintiff could not prove reliance. 93 S.W. at 939.

0 Respondents in Central Bank and certain of its amici (as well as the
SEC) made similar common law arguments to Uy and persuade the Court
that Section 10(b) prohibited aiding and abetlling, arguing that by 1934
common law liability for aiding and abctling was “wecll-cstablished.” See
Brief for Respondents at *15, Central Bank, 511 U.S. 164 (No. 92-854),
1993 WL 407323: Briel for the Securitics and Exchange Commission as
Amicus Curiae in Support of Respondents at ¥10, Central Bank, S11 U.S.
164 (No. 92-854), 1993 WL 13006275; Briel of Amicus Curiae Trial
Lawycrs Tor Public Justice et al. in Support ol Respondents at *13,
Central Bank, 511 U.S. 164 (No. 92-854), 1993 WL 130606270.
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“Duty Not To Commit Fraud.” One amicus, Change
to Win, maintains that the Vendors' “fraudulent conduct
amounted to a misrepresentation and concealment,” and that
the Vendors had a common law duty to refrain from such
conduct because “one who acts inherits a duty to act
nondeceptively.” (CTW Br. 22; see also id. at 18-23.)
Change to Win cites no authority for this proposition,”
which directly contravenes Central Bank. Change to Win
claims that a duty is not required to impose liability on the
Vendors because “a duty to refrain from fraudulent conduct”
suffices. (Id. at 22.)* Even putting aside the circular
reasoning of this argument, neither the common law nor
federal securities law imposes a duty of disclosure on the
Vendors to plaintiffs, to whom the Vendors never
communicated at all, whether through words or conduct.

CONCLUSION

For the foregoing reasons, the judgment of the court
of appeals should be affirmed.

2 This is unsurprising, as the common law was 1o the contrary. See, e.g.,
Harry Shulman, Civil Liability and the Securities Act, 43 YALE L. 1. 227,
238-39 & n.46 (1933) (“Both 1n [common law] negligence and in deceit,
the issue as to whether or not the delendant owed any duty to the
particular plaintT with respect to the representations is primary. . .. That
issuc has insulated a large class of persons involved on the seller’s side in

the sale of securities against misrepresentation suits by a large class of

investors.”) (citing cases).
= Change To Win purports to distinguish this Cour(’s insider trading
cases as cases involving “pure silence” rather than “conduct™ because the
trading activity is “not usell deceptive in nature.” (CTW Br. 21-22 &
n.20.) This distinction makes no sense. This Court has determined in
those cases that the “conduct’” of trading securitics based on the
possession ol malerial, non-public information is “deceptive” only when
it is done in violation of a liduciary duty to disclose. See, e.g., Chiarella,
445 U.S. a1 230; see also O 'Hagan, 521 U.S. at 660.
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